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§46.204

§46.204 Articles in transit.

The dealer must include articles sub-
ject to floor stocks tax that are in
transit in the inventory if the dealer
holds title to those articles. If the deal-
er has transferred title to the article,
the dealer must document the title
transfer in writing. For example, the
dealer may mark the bill of lading with
a written statement that indicates the
time and place of the title transfer.

(Approved by the Office of Management and
Budget under control number 1513-0129)

§46.205 Guidelines to determine title
to articles in transit.

The dealer may use the following
guidelines to establish who holds title
to articles in transit.

(a) If State law mandates the change
in title, then no agreement or contract
between seller and buyer can alter it.

(b) In the absence of State law gov-
erning the change of title between sell-
er and buyer, the Uniform Commercial
Code allows the seller and buyer to
agree when title passes.

(c) If there is no State law or agree-
ment between the seller and buyer, the
Uniform Commercial Code states that
title transfer depends on how the seller
ships the articles.

(1) If the shipment is free on board
(F.0.B.) destination, the title transfer
occurs when the seller completes the
physical delivery of the articles.

(2) If the shipment is free on board
(F.0.B.) shipping point, the title trans-
fer occurs at the time and place of
shipment, which is generally by com-
mon carrier.

§46.206 Articles in a foreign trade
zone.

If articles subject to floor stocks tax
are stored in a foreign trade zone es-
tablished under the Foreign Trade
Zone Act (the Act of June 18, 1934, 48
Stat. 998, 19 U.S.C. 81a et seq.), the deal-
er is liable for the tax and must take
an inventory in accordance with §46.207
or when either of the following condi-
tions apply:

(a) Internal revenue taxes have been
determined or customs duties lig-
uidated, with respect to the articles
pursuant to the first proviso of section
3(a) of the Foreign Trade Zone Act; or
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(b) Articles are held by a customs of-
ficer pursuant to the second proviso of
section 3(a) of the Foreign Trade Zone
Act.

§46.207 Articles held in bond.

If the dealer is a manufacturer or an
export warehouse proprietor and holds
articles in TTB bond on April 1, 2009,
the floor stocks tax does not apply to
those articles. Likewise, if the dealer
holds articles in a customs bonded
warehouse on which tax has not been
paid or determined, the floor stocks
tax does not apply on those articles.
However, if the dealer on April 1, 2009,
holds articles in a customs bonded
warehouse or foreign trade zone on
which tax has been paid or determined
pursuant to 26 U.S.C. 5703(b)(2)(B), the
floor stocks tax applies to those arti-
cles.

§46.208 Unmerchantable articles.

Articles that the dealer holds for re-
turn to a supplier because of some de-
fect are not subject to the floor stocks
tax. However, the dealer must seg-
regate any such unmerchantable arti-
cles and include them in a separate sec-
tion of the inventory record. The deal-
er cannot include as unmerchantable
any items that may be held because of
poor market demand or to reduce the
dealer’s inventory. If, for any reason,
the tobacco products or cigarette pa-
pers or tubes that were determined to
be unmerchantable are not subse-
quently returned or destroyed, the
dealer must file an additional floor
stocks tax return and pay tax on such
products plus any applicable penalties
and interest.

(Approved by the Office of Management and
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§46.209 Articles in vending machines.

There is no exemption for articles in
vending machines. They are subject to
the floor stocks tax and must be in-
cluded in the dealer’s inventory record.

§46.210 Articles marked “not for sale”
or “complimentary”.

Articles marked ‘‘not for sale’” or
“‘complimentary’> that are part of a
sale (for example, buy two packs and
get one pack free) are subject to the
floor stocks tax and must be included
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